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PROVISIONS OF CYRTAIN LEASES RXRCUTED BY
BOARD FOR LEASE OF TEXAS PRISON LANDS RE~
SERVING OIL PAYMENTS RYLD NOT TO RESERVE
TAXABLE INTER®ST IN REALTY

Opinion ccnstruing provisions of two leases executed
by the Board for Leass of Texas Prison Lands, and
holding that the provisions of the two leases by the
Board for Lease of Prison lends, providing for oll
payments by way of additional consideration for exeocu-
tion of leases under particular provisions of leases
do not reserve taxable interast in realty,

OFFICE OF THE ATTORNEY GENERAL
Japuary 23, 1039

Honorable J. P, Bryan
County Attorney
Brazoria County
Angleton, Texas
Dear Mr., Bryan:
Opinion No. C-75
Re: Taxabllity of oil payments
Your request ror an opinlon as to the persons against
Ihnn the tazee should be charged on the 1/8 of 7/8 working 1nter~
ost on the Ramsey Prison Farm lease of 4,300 aores, being the
1/8 of 7/8 out of whioh the State of Texas is to bs paild from
.tho tirst oil produeod $232.56 per acre, such oil payment being
oservod in the’ len-o Tretorded-in Book 2882, Pugc 817 of the deed
recorde of Braroria County; and as to the person against whom the
taxes should be charged on a 1/4 of 7/8 working interest on the
Rameey Prison Farm lease of 857.83 acres, baing the 1/4 of 7/8

out‘bt which the “tate of Teiaa is to be pald from the first oll



~ produced, $105.00 per aore, such oil'pnymnn; being reserved in
the lease recorded in Book 256, Page 58, is answered ss follows:

_ The pertinent portions of the leases under considera-
tion follow: '

B, L, Ryan lease

"] (a}. Lesses agrees that after the discove
-of oil in ing quantities from any part of sald 5%7.83
acre tract %e wEIE subdlvide said tract into nine parcels,
eight of which shall be comprised of 100 aeres each,
and one of which shall be comprised of 57.83 acres more
or less, ... and ag to each such paroel that produces
011 in paying quantities he will pay a maximum of $105.00
per aore out of 1/4 of 7/8 of the o0il produced and saved
from any such paroel, in addition to the 1/8 royalty, It
is understood, however, that lessee shall not be obligated
to drill & well on any of such parcels .., for the pur-
pose of coreating a fund with which to make such pay-
ment ,.." (Underscoring ours,) .

¥ee=+"The lessor shall have a first 1ien upon all oil
and/or gds, produoced upon the leased area and upon all
- rigs, tanks, pipe line, telephone line and machinsry and
. applianoel used in the produetion and handling of ofl
and gas produced thereon, to sedurs any amount dus from
the owner of sald lease....

*"Neither the down payment, bonus, delay rantals or
royalties paid or to be paid hereunder shall relieve lesses
from the above stated obligation to proteot the premises
from dreinage.,..™

Shell) Petroleum Corporation lLease

"la, laspea agrees that after the discove of

0il in ing quantities from any part of sald 4300
acrea of land ssee 1 subdivide said traot into
twsnty-saven parcele, twenty-six of which shall contain
160 aores each and one of which shall be comprised of the
remainder, approximately 140 sores, and as to each
such pareel that produces oil in paying quantities,
Lessee sgrees to pay the State of Texas, in addition
t0 the royalty provided for hereinbelow, an overriding
royalty of one-eighth of seven eights of the production
of oll, if, as and when produced and saved from any such
pareel, until such time ae such payments for oil pro-
duced and saved from any such parcel shall amount to
gesz.bﬁ per acre for each acre inocluded in said parcel.

is the intention that each parcel shall be burdened
with suoh overriding royalty payment only to thes extent
of 2232.58 for sach acre included therein..."
(Underscoring ours,)

" This lease also contains a first lien provisicn similar

to that sbove quoted, am well as a provision similar to that above

quoted regarding the obligations of the lessss to protect the
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prenises from dralnage.
‘ This lease contains this further provision:
*If sald lessor owna a less intereat in the
loased premises than the entire and undivided fee _
simple estate, or no interest thereon, then the royalties,
Tentals and other moneys herein provided for shall
be paid leseor only In the proportion which lessor's

interest, if any, bears to the whole and undivided
fes." (Underscoring ours.)

ing for the payment of mn additional contingent considoration
for the lease, by way of bonus, and designating the oil as the
fund out of which the payment is to be made and by which it is
to be measured, both as to the occasion for, the amount, and the
time for payment of the additional bZonus, and reserving expressly
a lien upon such oil,. as well as upon other property, to secure
the payment thereof =- not as a reservation of the fund itsclf,
In othar words, the situation is similar to that resulting from
the reservation of an express vendor's lienm for the payment of
the derérrsd consi{deration for the sxecution of the lease, The
right retainsd by the vendor wné meroly a meane Of bringing about
payment of the ;tipulatod prlqe of the interest sold to the
lessee, See Buttram v. Gray County, Texas, 72 Fed., (2nd) 44,
Certioreri denied, 289 U, S, 728; Standley v, Graham Froduoction
Co., 83 Fed, {Znd) 489, Certliorari denied, 81 1L, Ed. 437;
Dashko v, Friedman, 59 S, W. (2nd) 203; Harvey v. Provident
Inv, Co., 156 S. ¥. 1127; Holiday v. Erwin, 85 S. W. (2nd) 355,
afrirmed, Commission of Appeals, 112 S, W. (2nd) 117; Koenig
v. Rio Bravo 01l Co.,, 24 S. W, (2nd) 14, Commission of Appeals,
‘Bection A. o

In reaching the abdwe_obno;uuion,rwe have not over-
looksd such cases as Tennant v, Dunn, 110 S, W, (Bndi 53, and
Shefrield v, ‘logg, 77 S. V. {2nd) 102),. These canes, we believe,
are distingulshable on the racﬁs.. An examination of numerous

anthoritlies lcnds us to the conclusion that in such mattsras each



cass turns upon the particular provisions of the lease aontract
or asﬁignment under consideration.

It follows, thersfore, that the taxes rhould be
ascessed against the owners of the 7/8 working intorest in these
leasess, and that no realty ad valorem tax should be assegged

against the oil payment holder, the State.,

Yours very truly,
ATTORNEY GENERAL OF TEXAS

Asslstant
DIX: FBP

This opinidn has been read, considered, and approved
in oconference and is now ordersd filed on this the 24th day of
January, 1939, '

M

GERALD C, MANN
Attorney General of Texas



